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SPA REMENT OF THE CASE 

Defendant in Error, Joe Jaber, brought suit 
against the Plaintiff in Error, United Verde Copper 
Company, a corporation, in the Superior Court of 
Yavapai County, Arizona, for an alleged injury to 
his ear. The suit was brought under the Arizona 
Emplovers’ Liability Law, claiming damages in the 
sum of Ten Thousand (410,000) Dollars. The suit 
was removed to the United States District Court for 
the District of Arizona. 

Jaber was employed by the Copper Company as a 
mucker during the latter part of June, 1922, includ 
ing June 27th of that vear, the day upon wolaia@la. lie 
alleges he was injured. 


Jaber alleged in Paragraph TV of Ms Amended 
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Complaint (T. of R., p. 183) that his injuries were 
caused by an accident which was due to a condition 
or conditions of his occupation in the service of the 
defendant in a hazardous occupation. 

That (see Paragraph III of said Amended Com- 
plaint, T. of R. p. 12) while in the employ of de- 
fendant and while plaintiff was in the pursuance 
of his duties, a heavy blast was set off in the near 
proximity to the plaintiff and that as a result of 
said blast, plaintiff suffered great pain in his left ear 
and has continued to suffer great pain in his said 
ear since said blast and that as a result of said in- 
jurv and said shock caused by said blast, plaintiff 
has totally lost the hearing of said left ear. 

The defendant denied and set up throughout the 
entire case; 

J. That there was no blast in the vicimity of 
plaimiitt suitidrent to calicesain mn juimy 16 lus sean, 
and, 

2. ‘That plaintiff was aiep injured! at vallebut 
that he was suffering from disease occasioned by 
natural causes and that when he eame to the hos- 
pital of the Company, he was suffering from said 
disease and was not suffering from any injury or 
accident whatsoever. The Company admitted prac- 
tically throughout the trial that Defendant in Error 
had noises, pains and buzzings in his left ear but 
that the cause of said situation in the ear was the 
result of nephritis or Bright’s disease and had no 


connection with and was not caused by any injury. 


There were two defenses made by defendant: 

i. That there was no blast set off in plaintiff’s 
near proximity which could have caused the injury, 
and, . 

2. That the condition plaintiff complained of 
was the result of disease. 

Jaber was working in the mine belonging to the 
Copper Company in what is known as the 1000 foot 
level, which is a large tunnel into which standard 
gauge railway cars are brought and loaded with ore. 

It was the duty of Jaber to keep the floor of the 
tunnel and the tracks clear of ore or muek, which 
spilled over the sides of the cars when they were 
being filled, so tuat the cars could be operated 
thereon (T. of R., page 42). 

The ore is leaded into the cars from what is called 
a raise or chute which comes out at the top of one 
side of the tunnel] as illustrated in Defendant's ** ex- 
iii CT of Ry p. 19) and more fully described 
in the testimony of Mr. DeCamp on pages 61 and 
62 of Transcript of Record. 

Oceasionally it becomes necessary to set off a 
blast in the chute because large rocks may areh at 
the point of discharge or the ore may be moist and 
so clog up the chute. 

The Defendant in Frror claimed that on the day 
im Gueswon, Jume 2/, 1922, he was at work in the 
tunnel 35 or 40 feet away from the raise or ehute, 
when a blast was set off in’said raise or chute which 


injured his ear. 
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The theory of the Plaintiff in Error in its plead- 
ings and at the trial was that the Defendant in 
Error was never injured either by a blast or other- 
wise but that he was suffering from nephritis or 
what is commonly called ‘‘Bright’s disease.”’ 

The svinptoms about which the plaintiff testified 
was that he had noises in his ear, buzzing and ring- 
lng in his ear and he claimed this was caused bv a 
concussion from a blast. All of the physicians testi- 
fied that this is known in medicine as tenitis and is 
one of the svmptons of ‘‘Bright’s’’ disease. ‘The 
physicians who testified for the plaintiff found no 
rupture of the car drum so there was no external 
evidence of any injury. All of the conditions testi- 
fied to by the plaintiff were explained by the physi- 
cians testifving for the defendant as svmptoms of 
nephritis or ‘* Bright’s’’ disease. 

Doctor Walsh who is employed at the Company’s 
hospital, and who saw the Defendant in Error when 
he first came to the hospital, stated that Jaber made 
no claim of injury when he came to the hospital, but 
stated that he was sick. An examination by this 
doctor, at that time, showed that Defendant in 
Frrov was suffering from nephritis or ‘Bright’s”’ 
(isenen TG Resident OaMaer 1). 

Doctor @arlson CT. Ri pp. 68 to 75) amd) Doctor 
Yount (T. R.. pp. 89 to 92); witnesses on behalf of 
the Plaintiff in Error, testified that the Defendant 
in Error had ‘‘Bright’s’’ disease and had no Tj, 
to his ear. Docter Swetnam CIU8®., pp. 73 aid 7 
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and Doctor Buck (T. R., pp. 82 to 89), were ear 
specialists, who also testified on behalf of the Plain- 
tiff in Error and testified that Defendant in Error 
had no injury to his ears, and that his condition was 
due to diease and not any blast or concussion. 

The whole theory of defendant's case was that 
this man had become sick and diseased and upon 
quitting his work and coming to the hospital of de- 
fendant company, the company doctors at that time 
and other doctors subsequent thereto found that 
this man was suffering from nephritis and that it 
had no connection whatsoever with any accident. 
The defendant company admitted, during the trial, 
that this man was still sick and still suffering from 
the effects of said disease. 

Upon the trial of the case, Defendant in Krror 
recovered a judgment for One Thousand (1000.00) 
Dollars against the Plaintiff in Error upon which 
judgement was rendered and a motion for a new 
trial was denied. 

The case is before this Honorable Court on Writ 
of Frror to review the proceedings and findings of 
the United States District Court for the District 
of Arizona. 

ERRORS RELIED ON FOR REVERSAL 

There are only two questions involved in’ this 
case. The first and principal ene ts, 

The refusal of the trial court to give the mstrue- 
tion requested by the Plaintiff in Error based pon 


its fheot® of défense, whieh was amply supperted 
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by evidence produced by Plaintiff in Kirror, that 
the Defendant in Error was suffering from a dis- 
ease and not from an injury, said disease being the 
cause of the pain, roaring and buzzing in his ear. 
The requested instruction being set forth in full on 
pages 118 and 114 of the Trauscript of Record and 
in the Assignments of Error, set forth below. 

Second, that the verdict of the jury is not sup- 
ported by and is contrary to the evidence, being 
wholly unsupported by the evidence and against thé 
uncontradicted evidence and every legitimate in- 
ference dedueible therefrom and as set forth in the 
Assignments of Error below. 

ASSIGNMENTS OF ERROR 

1. That the United States District Court for the 
District of Arizona erred in denying and overruling 
defendant’s motion for a directed verdict at the 
close of defendant’s evidence. 

2. That the United States District Court erred 
in refusing to give the following instruction re- 
quested by the defendant. 


‘Phe Court instructs the jurv that under 
the Emplover’s Liability Law the employer 
is Hable to the employee only when the 
injury is caused by an accident arising out 
of and in the course of the labor, service 
and emplovment of the emplovee and due 
to a condition or conditions of such oceupa- 
tion or employment and enly when such 
Injury shall not have been caused by the 
negligeuce ef the emplovee injured. Such 
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law does not cover ordinary sickness, even 
though such sickness was contracted dur- 
ing the course of the employment; unless 
vou can say that the accident caused the 
sickness, and if vou believe from the evi- 
dence in this case that the alleged concus- 
sion did not cause plaintiff's injury, then 
he cannot recover even though von do find 
that he is suffering and has suffered from 
some disease. I] further charge vou that 
even though vou believe the plaintiff was 
suffering from deafness or other trouble 
and that said deafness or other trouble was 
occasioned by disease and not by myjury re- 
ceived while in the employ of Umted Verde 
Copper Company, then he cannot recover. 
The law does not cover or contemplate pay- 
ment for any disease and in this case the 
plaintiff claims to have been mjured by an 
accident and that accident caused Ins im- 
jury and the proof is not made by showing 
that he was suffering from some disease. 
You cannot and must not permit vour svm- 
Patiy tor a man who has been sick or dis- 
eased to give him damages or compensd- 
tion, because under the law he is net en- 
titled to it and all humanity must suffer 
the effects of certain disease. 


The verdiet of the jury is contrary to law. 


The verdict of the jury is uet supported by 


and iss¢ontrary te the evidenes. 


Distriet of Arizona erred ino entermeye judgement 


The United States: District Court of 
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upon the verdict and said judgment is contrary to 
Lany. 

6. The United States District Cowt for the 
District of Arizona erred in entering judgment 
upon the verdict and said judgment is not sup- 
ported by and is contrary to the evidence. 

7. The United States District Court for the Dis- 
trict of Arizona erred in refusing to grant the de- 
fendant a new trial. 

POINTS AND AUTHORITIES 
I 

The Arizona Employers Liability Law provides 
compensation for injuries received by employees 
while working in certain occupations declared to be 
hazardous, where such injuries are caused by any 
accident arising cut of and in the course of such 
labor, service and employment and due to a condi- 
tion or conditions of such occupation or emplovinent 
and is not caused by the negligence of the emplovee. 
The law does not provide any remedy for occupa- 
tional diseases o1 ordinary sickness contracted 
While at work. 

Constitution of Arizona, Article XVIII, 
Section 7. 
Title 14, Chapter VI, Revised Statutes of 
Arizona, 1913, Civil Code. 
Avizona Copper Co, Vaebinimie 250° Ul as., 
400, 63° Taide 1052: 
TI 


Tt is the duty of the trial court to submit to the 
jury, and give instftietiens theréa@hy ality WSsies; 
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theory or defense which the evidence tends to SUp- 
port. 
emmmney al. vs. Carfineton t al., 4 Cranch, 
G2; 2 Law Ed., 550. 
Douglas ys. McAllister, 3 Craneh, 298; 2 
Law Ed., 445. 
eugilits. Loving, 120 Wed., 805, 57 C. (. A,, 
Hig. 
Burgess Sulphite Fibre Co. vs. Drew 157 
Red., 212: 84 C. C. A., 660. 
Morenci Southern Rv. Co. vs. Monsour, 21 
Arizona, 148; 185 Pae., 938. 
southwest Cotton Co. vs. Rvan, 22 Arizona, 
Dee). 036 to 045. 


Jaos 
The verdict is wholly unsupported by the evi- 
denee and against the uncontradicted evidence and 


every legitimate inference deducible therefrom. 


Lester vs. Snyder, 55 Pac., 615. 

Georgia Central R. R. Co. vs. Woosley, 3 
Be line 02. 

Wemerbiury vs. Chicago Mil. & St. P. Ry.. 
TON, W841. 

Palineer vs. Kalin, 386 8. W.. 37. 

Simon vs. Matson, 61 Pac., 478. 

Jerome vs. Quéen City Cyele Co. 97 N. b.. 
485. 

Seamemy vs. sevmour, bb SA. fe. fo. 

Maroux vs. Sis, 31 8. be. Ob. 

Beall vs. Railway Co.. IRS. [e.. 729. 

Stoffelo vs. Molina, 8 Arizona. 217. 

Fish vs. Cotton Mills, 95 N.Y. Sup.. 

Fieldhouse vs. [eishurg, 88 Pac. 21E. 
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Rehles ws. Mite. Co, 23° LOR A. Vas: 
296. 
ARGUMENT 
The first question we desire to present to this 
court, is whether or not the trial court erred in re- 
fusing to instruct the jury upon the theory of the 
Plainiff in Error, to-wit: That the Defendant in 
Error was suffering from a disease and not from an 
injurv and therefore was not entitled to recover 
under the Employers Liability Iaw. The argument 
on this point divides itself naturally into two prop- 
ositions: 
First, the nature and remedies provided by the 
Arizona Employers Liability Law, and 
Second, as to the duty of the court to give instrue- 
tions upon an issue which is raised by the pleadings 
and supported by the evidence. 
PROPOSITION I 
The Arizona Eimplovers Liability Law 
provides compensation for injuries re- 
ceived by emplovees working in certain oc- 
cupations declared to be hazardous where, 
such injuries are caused by anv accident 
arising out of and in the course of such 
labor, service and employment and due to a 
condition or conditions of such occupation 
or emplovment and is not caused by the 
negligence of the emplovee. The law does 
not provide anv remedy for occupational 
diseases or ordinary sickness contracted 
while at work. 
The Constitution of the State of Arizona, Ar- 
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ticle XVIII, Section 7, directs the Legislative to 
enact an Emplevers Liability Law in the follow- 
ing terms: 
“To protect the safety of employees in 
all hazardous occupations, in mining, smelt- 
Ing, manufacturing, railroad or street rail- 
Way transportation, or any other industry, 
the Legislature shall enact an Emplover’s 
Iaability Law, by the terms of which any 
emplover, whether individual, association, 
or corporation shall be hable for the death 
or injury caused by any aceident due to a 
condition or conditions of such occupation, 
of any employee in the service of such em- 
plover in such hazardous occupation, in all 
cases in which such death or injury of such 
emplovee shall not have been caused by the 
negligence of the employee killed or in- 
mune. 
It will be noticed that this covers only ‘death 
or injury caused by any accident due to a condition 
or conditions of sueh occupation.” 


In compliance with the constitutional mandate, 
the Legislature of the State of Arizona enacted an 
Minployers Liability Law which is Chapter Vi oof 
Title 14, Revised Statutes of Arizona, 1915, Civil 
Code, beginning at page 1051 thereof. 

Section 9154 Of the Civil Code is practivally a 
repetition of the Constitutional provision and reads 
as follows: 


“hat to protect the safety of employees 
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in all hazardous occupations in imining, 
sinelting, manufacturing, railroad, or street 
railway transportation, or any other indus- 
trv, as provided in said Section 7 of Article 
XVIIL of the State Constitution, any em- 
plover, whether individual, association, or 
corporation, shall be hable for the death or 
injury, caused by any accident due to a 
condition or conditions of such occupation, 
of any emplovee in the service of such em- 
plover in such hazardous occupation, 1 all 
cases in which such death or injury of such 
emplovee shall not have been caused by the 
negligence of the emplovee killed or in- 
yi 
Section 3155 and 3156 provide what occupations 
and employments are hazardous within the terms of 
the law. and Section 3158 provides to whom the 
eniplover is liable in case of accident or death. 


The scope, the purpose and effect of the Arizona 
Emplovers Liability Law were passed upon by the 
Supreme Court of the United States in five cases 
which were deaded on Jime 9, 1919, tad are Vc 
ported as Arizona Copper Company vs. Haniner, 
200 U. S\, 400¢ 63 Paar id, 1059. In this"dlecisien, 
the law is thoroughly examined and construed by 
the Supreme Court of the United States. 


From an examination of the Constitutional pr 
vision, the Emplovers Liability Law and the Ham- 
mer decision, supra, it can be readily seen thal 


under this law there is no remedy provided for a 
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workman who becomes disabled on account of siek- 
ness or even for an occupational disease. 

The theory of the plaintiff below, upon which his 
complaint was based, was that a blast was set off 
in the raise or chute and that the concussion there- 
of in the tunnel, in which he was standing 35 or 40 
feet from such chute or raise, caused an injury to 
his left ear. If this were true, it would be an acci- 
dent within the Arizona Employers Liability Law. 

The theory of the defendant below, however, upon 
which its answer was predicated and in support of 
which, in our opinion, conclusive evidence was ad- 
dueed, was that Jaber was not injured by a blast 
but that he was suffermg from nephritis which 
cannot be caused by a concussion such as Jaber 
ciaimed, but is a disease which anyone may have 
and which takes a considerable time to develop. 

If the Copper Companv’s theory was correct, then 
Jaber was not suffering from an injury caused by 
accident arising out of and in the course of his 
emplovment and due to a condition or conditions 
thereof,, and he was not entitled to any compensa- 
tion under the Emplovers Liability Law because his 
condition was not included within the scope of that 
law. 

PROPOSPLION I! 
It is the duty of the trial court to submit 
to the jury, and give instructions thereon, 
any issue. theory or defense which the evi- 
dence tends to support. . 
Tn its answer to the complaint, the Plaintiff in 
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Itvvor denied that Jaber ever was injured and in 
support of its position it introduced evidence to 
show that he was suffering from nephritis. 


Jaber, in his testimony, stated he was suffering 
from headaches, ringing in the ears, etc. and at- 
tributed this to an injury to his left ear. The phy- 
sicians who testified for the Copper Company all 
stated that one of the symptoms of nephritis was 
such ringing in the ears and that the svmptoms of 
which Jaber complained were the result of his neph- 
ritis and not of any injury to the ear. The medical 
witnesses for the Copper Company went into all 
of the symptoms in detail and all of them agreed 
that Jaber was not suffering from an injury to his 
ear but was suffering from nephritis or ‘‘Bright’s”’ 
cliscase. 


Under this state of the evidence the presiding 
Judge gave, among other instructions, one which 
explained the Arizona Employers Liability Law. 
The Copper Company, in support of its answer and 
the evidence introduced by it, prepared and sub- 
mitted to the court one instruction which is set 
forth in full in Assignment of Error No, 2, supra. 
This instruction was refused by the Court and is the 
principal question now presented to this court for 
adjudication. 


This question is not a new one. It has been 
passed upon a number of times by the United 
States Courts and enumerable times by various 
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state courts. The matter was twice before Chief 
Justice Marshall. 

In the case of Douglas and Mandeville vs. Me- 
Allister, 3 Cranch, 298; 2 Law Ed., 445; reading 
from page 446: 

Senex Our, Was certainly bound to give 
an opinion, if required, upon any point 
relevent to the issue.”’ 

Again in the case of Smith vs. Carrington, re- 
ported in 4 Cranch, 62; 2 Law Ed., at page 550, we 
find the following at page 5953: 

“There can be no doubt of the mght of 
a party to require the opinion of the court 
Ones pomt ot law wluch is pertinent to 
the issue, nor that the refusal of the court 
to give such opinion furnishes causes For 
an exception; but it is equally clear that 
the Court cannot be required to give the 
jury an opinion on the truth of testimony 
in anv case.” 

In order that a party may complain that the 
Court has refused to present its theory of the vase, 
there are two clements required: 

1. The theory must be presented in the 
pleadings. 

2, There must be evidence to support 
the tlaeory. 

There can be no question but that the Plaimtilt in 
Error in this ease complied with these requ c- 
ments. 

It is the general rule that a Court must struct 


the jurv on all the issues of the case, even though 
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not requested to do so, in order that it may have 
some guidance in its deliberations. See 
Sections 514-516 Revised Statutes of Ari- 
zona, 1913, Civil Code. 
and the case of 
Southwest Cotton Company vs. Ryan, 22 
Arizona, 520. 
beginning at bottom of page 536 to 543. At the top 
of page 538, the Court says: 
‘‘It will be observed that Paraeranh 
ol4 says that ‘the Court shall charge the 
jury.” The word ‘shall’ as here used, places 
this duty on the Court, and it is not condi- 
tioned upon a request from either party to 
the ltigation. It is a step in a jury trial 
which the Court must perform whether 
aided by the attorneys or not.”’ 
At page 539, the Court Says: 

‘Tf it had been the purpose of the law- 
making power to relieve the court from de- 
claring the principles of law applicable to 
the points only when required by the 
parties, it doubtless would have spoken in 
stronger than merely permissive terms of 
the duty of the parties in this respect.’’ 

But in this case the Court was not left without 
any assistance, for the attornevs for the Plaintiff 
in Errov submitted an instruction stating the law 
covering their theory of defense. 

The law has again been stated in the following 
cases: 
Stoll vs. Loving, 120 Fed., 805; 57 C. C. A.. 

173 at page 176, the Court says: 
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“While it may be conceded that. the 
Swap MOpPosition stated by tlic court is in 
the abstract sound, it was inapplicable to 
the controversy, and misleading.  Stoll’s 
eontention that Loving had inade a con. 
tract with Shaw to the exelusion of Stoll, 
and that the work for the pavinent. of 
which suit was brought was done under 
that contract, was not submitted to the 
Jury, and it cannot be known from the ver- 
diet whether the jury passed on that ques 
Come wiih bhis Court, nr its fornieropisi- 
ion, pointed out was essential to the proper 
determination of the controversy. That 
decision should have been considered as 
controlling by the trial court, and the fail- 
ure to submit this question makes it neces- 
sary to reverse the judgement and grant a 
Treay trie” 

Burgess Sulphite Fibre Company et al. vs. Drew, 
low Wed. 20, 4 C.C. A... 660. 


In the case of Morenci Southern Ry. Co, vs. Mon- 
Sout] Arizona, 148; 185 Pacific, 938. at page O42. 
the Supreme Court of Arizona savs: 

“Tinally the defendant complains be- 
cause the Court refused an instruction of- 
fered bv it defining contributory negh- 
Corre. hat Was practieally the only de- 
fonse made by the defendant, and we think 
we have stated enough of the facets devel- 
oped at the trial to show that there was sub- 
stantial evidence to support this defense, In 


Sieh case, ii was the duty of the cont te 
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Instruct the jury as requested. The ten- 
dered instruction was a correct statement 
of the law, and should have been given.”’ 

It is the general rule, and we think without any 


exception, in any of the courts in the United States, 
‘that it is the duty of the Court to submit to the 
jury, and give instructions thereon, any issue, 
theory or defense which the evidence tends to sup- 
port.’”’ 38 ‘*Cye.”’, page 1626, Note 69. 

There are gnumerable citations to nearly every 
state in the Union together with the Supreme 
Court of the United States under this Note in 
‘‘Cye”’ and we could cite a great many other cases 
but we think this rule will be admitted and is prac- 
tically universal. 

PROPOSITION III 
The verdict is wholly unsupported by the 
evidence and against the uncontradicted 


evidence and every legitimate inference 
deducible therefrom. 
The evidence in support of the defendant’s theory 


of the case, we respectfully submit, was wholly 
uncontradicted and every legitimate inference from 
all of the evidence of the case showed unerringly, 
without dispute or contradiction, that this man was 
suffering fren: a diseased condition of his body which 
caused the pain, roaring and ringing in his ear. The 
medical testimony upon such a question is conclu- 
sive against mere lay testimony. Every indication 
showed that this man was diseased when he first 
came to the attention of the doctors; a condition 
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which had been growing for some time as the his- 
tory of the disease indicates. THe was thoroughly 
examined by many doctors who testified in this 
ease, and they all agreed both for plaintiff and de- 
fendant, that he was suffering from kidney trouble. 
The only disagreement among the doctors was the 
extent of Ins disease. There was no evidence of 
any kind introdueed showing that there was any 
injury to the ear sneh as could be occasioned by a 
blast. In face of this evidence, we respectfully urge 
that the verdict is not supported and that the trial 
court erred in refusing fo set aside the same and to 
erant a new trial. 

There can be no donbt from the testimony in 
this case that the man, at the time of the trial, was 
suffering from an advanced kidney trouble and we 
respectfully suggest that no doubt this condition 
was the controlling reason in the jurors’ minds for 
the verdict against the Company, especially in view 
of the fact that proper instructions were not given 


to them. 
CONCLUSIONS 


We take the position that the judgment of the 
lower court should be reserved and an order en- 
tered instructing a verdiet for Plaintiff in Terror 
beeause of the lack of evidence to support a juds- 
Nent against us. 

However, the principal contention in this: case 


is that the trial court erred in its refusal er our 
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instruction and if the Court does not feel it is its 
duty to enter a Judgment for the Plaintiff in Error 
for the lack of evidence, then we respectfully and 
earnestly urge that the judgment in this case should 
be reversed and a new trial granted for the error 
in refusing to instruct as requested. 


Respectfully submitted, 


ANDERSON, GALE & NILSSON, 
Attorneys for Plaintiff in Error. 


